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I
INTRODUCTION


This Paper summarises the laws and practices of a number of States in Europe, in the United States and Australia, and in some other countries relating to licensing of private space activities, with particular reference to compulsory third party insurance.  

The information contained in the Paper is based partly on the text of such laws, where available, and partly on details received by the author from officials or practitioners in the countries concerned. 

There is considerable diversity in the law and practice of different countries 

both within Europe and elsewhere as regards the nature and extent of the legislative enactments and the financial levels of insurance cover.

Insurance requirements also reflect in some measure provisions in legislation relating to indemnities against liability for damage .  

Within Europe, the UK, Russia and Ukraine have legislation explicitly requiring compulsory insurance, though the actual amounts are not specified and are left to administrative determination.  

Sweden, Norway and Luxembourg  have legislation on space activities which do not explicitly mention insurance but which provide for licensing or concession agreements on conditions which could include insurance. Spain has a new law on space activities but its provisions are not yet known to the author.

Other countries, i.e. Belgium, France,  Germany and the Netherlands are considering the adoption of space legislation. France operates under a special non-legislative scheme, partly in collaboration with ESA but is also planning a new law.  

Outside Europe, Australia and the United States have substantial legislation with explicit  compulsory insurance requirements.  Use is made of detailed Maximum Probable Loss methodologies to determine the amount of insurance required in different cases.

Other non-European countries, which have legislation explicitly requiring insurance are Brazil, Japan and Hong Kong (China).

Argentina and South Africa have legislation under which private space activities are licensed or could be regulated, without specifying insurance. India and Malaysia do not have specific space legislation but regulate private activities including insurance by other means.

In general, insurance requirements mainly focus on cover during the launch phase, but  UK is an example of where in-orbit insurance cover is also required for the lifetime of the space object.

It is not intended to offer conclusions in this paper, but mention is made of certain  considerations which should be relevant to discussion of any harmonization of legislation on insurance requirements. One consideration is that insurance levels should, of necessity, be closely related to the  availability of cover in world insurance markets at different times. The other consideration touches on the differing policy approaches taken by Governments on the indemnity aspect. Some Governments expect private operators to indemnify them fully against their liability under international law, while others prefer to limit the financial burden on such operators for commercial reasons.  

Given the diversity of legislative enactments and of the actual practice of Governments in setting insurance requirements, as exemplified in this paper, any model legislation may need to establish flexible guidelines on insurance broad enough to encompass this diversity.  

II
EUROPEAN COUNTRIES 

Belgium

Draft legislation named  “Project de loi relative aux activités de lancement d’opération de vol ou de guidage d’objects spatiaux”.
At present there is no law in Belgium regulating space activities or imposing an obligation on space operators to take out insurance.

The abovementioned draft law on space activities is under consideration by the Government and is expected to enter into force in mid-2005.  

The draft law provides that the responsible Minister may require a space operator, as a condition of the authorisation, to take out third party insurance for a prescribed period against damage resulting from the authorised activities (Article 4).

“Damage” has the same meaning as in the 1972 Liability Convention. 

The State’s liability is extended to Belgian nationals, excluding participants in the space activities.

 The Belgian State will not insure itself against its liability, which would be against its policy. However, if the State indemnifies any victims pursuant to its obligations under the Liability Convention, it may seek recourse against the Operator or its insurer for reimbursement of a sum to be determined by Royal Decree (and which may be calculated according to the Operator’s turnover).  This limitation on the Operator’s liability is considered likely to enable the Operator to obtain insurance on reasonable conditions (Article 14).  

However, if the Operator fails to provide required information or to observe the conditions of the authorisation, it will be obliged to indemnify the State for the totality of the State’s liability (Article 15).

France

France has not, to date, enacted specific space legislation but has regulated its extensive space activities, including third party insurance cover, under contractual and administrative arrangements with ESA, launching agencies and  other entities and countries concerned. 

In respect of each launch, Arianespace takes out third party personal  injury and property insurance. The French government, ESA, and other entities, manufacturers and customers are added as additional insured parties.  The insurance extends to the launch, in-orbit and de-orbiting phases. Each launch is insured for 61 million Euros, which was based on the ceiling of 400 million French francs that Arianespace was required to reimburse the French Government as a “launching State”. 

France is currently preparing proposals for a detailed legislative regime covering launches and various other space activities. 

Germany   
Germany does not at present have any special legislation requiring licensing of private space activities or requiring third-party liability insurance for such activities. In respect of governmental space activities, it is understood that the Government follows a self-insurance policy and does not take out insurance.

Draft legislation covering private space activities is at present under consideration by the Government.

In practice, third party liability insurance coverage of US$ 100 million is taken out in respect of launches arranged jointly with other countries.
Luxembourg

Luxembourg has ratified the 1972 Liability Convention  but does not have any specific legislation  implementing that Convention.  

 

It has a Act on  electronic media dated 27 July 1991. Under that Act, the establishment and operation of a satellite system in Luxembourg requires a concession granted by the Government (Article 20). There are no specific legal requirements regarding insurance, but the concession agreement does include such a requirement.   

The requirement is that the satellite operator shall obtain appropriate insurance against all risks which could give rise to civil liability  as a result of damage caused by its satellites. The operator is also required, at its own cost, to co-insure the State against its liability as a “launching State”.

The concession does not deal with the duration of the insurance, the limit of liability, or the way in which the insurance amount is calculated.

It is understood that the Luxembourg  company, Societe Européene des Satellites (SES), which manages the Astra satellites, has a bilateral Concession Agreement with the Government.

Netherlands
There is currently no legislation in the Netherlands dealing specifically with space law, nor any specific legal obligation on space operators to take out any insurance. The Government is considering adoption of  space legislation in order to comply with its obligations under international treaties. 

Norway
Act on Launching Objects from Norwegian Territory into Outer Space(1969).

Electronic Communications Act (2003)

The 1969 Act is very short. Permission is required from the Ministry of Trade and Industry to launch space objects, on terms to be established. The Act does not otherwise set forth such terms or require insurance but it  provides for Regulations on control of activities to be enacted.

Under the 2003 Act, if Norway is required to pay compensation under the Liability Convention, it may seek legal remedies from undertakings  
that requested orbital registrations. 

The Ministry may require guarantees or insurance from undertakings which request registrations. However, as at January 2004, no rules or requirements have yet been established in this respect.

Russian Federation 

 Law of the Russian Federation on Space Activities (1993) (as amended)

Statute on Licensing of Space Activities (2002).

(NB: The latest status of the Russian legislation is not available but the references to Articles below are to those in the 1993 Law)

Organizations and citizens who exploit space technology are required to take out compulsory insurance in the amount determined by legislation The insurance covers damage to the life and health of cosmonauts and the personnel at ground, objects of space infrastructure and property damage to third parties (Article 25 (1)).

The Russian Federation guarantees full compensation for direct damage caused by accidents occurring while carrying out space activities. Such compensation shall be paid by the organizations and citizens responsible for operation of the space technology involved (Article 30 (1 & 2)). Note that only direct damage is covered, recalling former Soviet policy that the Liability Convention did not extend to indirect damage.

The liability of such organizations and citizens is expressed to be limited to the amount of the insured sum or insurance indemnity. However, if the insurance or indemnity are insufficient for the compensation, recourse may be taken against the property of the relevant organizations and citizens in the manner specified in the legislation  (Article 30 (4)).  

It is understood that it is there is extensive Russian practice in connection with space insurance, and that insurance coverage varies considerably, in the range of at least US$ 100 – 300 million, depending on the type of launch vehicle involved.

Spain

Royal Decree in 1974 on the Establishment in Spain of the Registry of Objects Launched into Outer Space

Ley 32/2003 General de Telecomunicaciones
There has until recently no law establishing a licensing system or dealing with space liability or insurance. A new law on telecommunications (not yet available in English) is understood to have been enacted in 2003, containing  provisions relating to licensing of space activities. It is not yet known if compulsory insurance is dealt with in the new  law.
Sweden

 Act on Space Activities (1982) 

 Decree on Space Activities (1982)

A licence is required for carrying on of private space activities in Sweden, or by Swedish nationals anywhere else.(Act, Section 2).

The Government may attach conditions to the licences but there is no explicit provision for compulsory insurance (Act, Section 3).
Operators must reimburse the Swedish State for any liability it incurs under international agreements (Act, Section 6). There is no limitation on the operator’s liability. 

It is understood that there is, in fact, no requirement upon the licensees of space activities to take out third party liability insurance in Sweden. In practice, no insurance is taken out by the Swedish Space Corporation (SSC) in connection with the control of geostationary and poler-orbiting satellites. However, for the launching of satellites,   a launch service provider will typically provide for launch and early orbit third-party insurance cover, including the operator as an insured party.

The Decree provides, inter alia, for licence applications to be submitted to the National Board for Space Activities, which exercises control over the space activities of licensees.

Ukraine

 Ordinance of the Supreme Soviet of Ukraine on Space Activity (15 November 1996)

Laws of Ukraine on insurance (1996-2004)

The Ordinance provides for licensing of space activities by the Ukraine National Space Agency (Article 10), and also that Ukraine shall bear responsibility under international treaties (Article 17). 

 Compulsory insurance shall be taken out in connection with space activities as established by Ukrainian legislation (Article 24). 

Liability for damage sustained in the course of space activities and procedures for determining the extent of such damage shall also be established in conformity with Ukrainian legislation (Article 25).

Under the Law of Ukraine on insurance, there are obligatory insurance requirements in respect, inter alia,  of:

i)         civil liability insurance of subjects of space activity;

ii) insurance of objects of space activities (space infrastructure)  which are the property of Ukraine, against risks  relating to the preparation of spacecraft launches from launching sites, launches and exploitation of such craft, and 

iii) liability insurance against risks, relating to the preparation of spacecraft launches from launching sites, launches and exploitation of such craft in space. 
(Article 7. (23)-(25)).
The amount of insurance is determined by the Government. Neverthless, if the insurance is insufficient to cover the full amount of the loss, the Government does not bear any liability for the shortfall. The tariff is established depending on the risk, the type and object of the space activity, statistical data about its use, the period of insurance and domestic and international insurance market conditions. 

United Kingdom 

Outer Space Act, 1986 
 Conditions and Form of Licence issued by the UK licensing authority

Licences are required by UK nationals and companies carrying on space activities in the UK or elsewhere ((Sections 1 & 2 of the Act).

The British National Space Centre (BNSC).is the licensing authority.
A licence may require a licensee to insure himself against liability incurred in respect of damage or loss suffered by third parties in the United Kingdom or elsewhere, as a result of the activities authorised by the licence:” (Section 5 (2 (f)) 

A licensee shall indemnify the Government against any claims in respect of damage or loss arising out of the licensed activities, excluding damage or loss from Government-authorized activities (Section 10)   

In practice, it is a condition of all licences that the licensee shall insure itself against all third party liabilities arising in respect of damage or loss suffered by third parties, in the UK or elsewhere, as a result of the licensed activities.

This condition is satisfied  by the issue of a prescribed form of insurance policy under which the licensee is the named Insured, and the Government is an Additional Insured.

Currently (2004), the required level of insurance cover is £100 million in respect of activities covered by each licence. 

The insurance cover is required in respect of (a) the launch phase and (b) the in-orbit phase during the operational lifetime of the satellite(s). 

Insurance policies normally provide cover for three years, and must then be renewed. When the launch agency in another country provides insurance cover in respect of the launch of the equivalent of  £100 million, and includes the UK Government as an insured party, the Government may accept that policy as compliance by the licensee with the insurance requirement as regards the launch. Separate insurance will still be required from the licensee for the in-orbit phase.

If a licence is granted for the launch of a number of satellites, and a claim is made following one of the launches which exhausts the £100 million cover, the licensee is required to renew the cover for the remaining launches.

A licence may be issued for the operation of a number of satellites in a particular system. In that case, the insurance policy may provide cover up to  £100 million per occurrence in respect of all the satellites.
It is understood that, in limiting the insurance requirement to £100 million notwithstanding with the unlimited indemnity given by a licensee under Section 10 of the Act, the Government took into account the availability of insurance on the market at the time the limit was established. It also considered that although the Government should not have to bear the risk of commercial ventures, it wished to avoid undue burden on the operator.  Other forms of security (e.g. minimum share capital, financial guarantees) were not acceptable as they could create market barriers.

As regards the fixed insurance requirement of  £100 million, the Government also considered that a full risk assessment of each launch may not be cost effective.

Licences are not required for the leasing of space segment capacity (transponders)  or the utilization of earth stations for either transmission or reception (apart from telemetry, tracking and control of satellites).  Another exception is space activities governed by separate international agreements securing compliance with the international obligations of the UK.

III  Australia and United States 
Australia 

 The Australian Space Activities Act 1988, 

The Space Activities Regulations, 2001

The Maximum Probable Loss Methodology (2nd Ed., issued 1 July 2002 by the Department of Industry, Tourism and Resources)

Under the Act, authorizations may be issued, inter alia,  for launches from Australia, for overseas launches by Australians, and for the return of a space object (Sections 11-13 of the Act).

The Act explicitly imposes a liability on holders of such authorizations (“licensees”) to pay compensation for damage caused to third parties to the extent imposed on States Parties to the Liability Convention (Sections 66-69).

Licensees are required to satisfy specified insurance or financial requirements in respect of the launch or the return (Sections 47-48)

The insurance requirements are satisfied by a licensee taking out insurance  against third party claims for damage under the Act,  and which also insures the Government against any liability it might incur under the 1972 Liability Convention  or otherwise under international law. For this purpose, an Insurance Compliance Plan must be approved by the Government  (Sections 47 & 48 (1)of the Act and Regulations 3.04(4) (k) & 3.11).

The total insurance for each launch,  and for a return,  must for the lesser of A$750 million (as indexed from time to time) and the amount of the maximum probable loss (MPL) that may be incurred (Section 48 (3).

The method of determining the MPL is set forth in the Regulations and in a document called “Maximum Probable Loss Methodology”. The MPL calculation is made by an independent, suitably  qualified, person and is divided into third-party casualty and property losses, and the value of environmental damage and economic loss (Regulation 7.02)).

A different method is used for determining the minimum amount of total insurance for an overseas launch (Section 48 (3) (b) and Regulation 7.03).

As an alternative to the insurance requirement, a licensee is entitled to show that it has direct financial responsibility for the launch or return for an amount not less than what would have been the insurance requirement. The licensee may fulfil this responsibility by showing that it holds sufficient net assets to cover the liability or is otherwise able to meet claims (Section 47(2) (b) and Regulation 7.01).

The MPL is a detailed formula that assesses losses that may result from failure events that have a higher chance of occurring than “The Probability Threshold”. This Threshold distinguishes between likely and unlikely events and their corresponding losses. The Threshold is one in ten million, comparable to that of the United States. With respect to third party casualty losses, a value of A$ 5 million is attributed to each casualty that is likely to occur in the Casualty Area, without distinguishing between fatalities and serious injuries. Third party property losses are determined at either 50% of the third party casualty loss estimate, or other  levels where a very high-value property is involved (e.g an oil platform). Other criteria exists for determining environmental and economic loss.  

The Act does not require the licensee to indemnify the Government for any claims exceeding the insured limits. The Government would therefore be potentially liable for any claims in excess of the insured amount.

United States 
 Commercial Space Launch Act 1984 

 Commercial Space Launch Act Amendments of 1988

These  Acts do not require private space operators in the US to indemnify the US Government for claims for damages under international law, e.g. under the 1967 Outer Space Treaty or the 1972 Liability Convention. 

However, a licensee is required either to obtain liability insurance or to demonstrate financial responsibility, in an amount sufficient to compensate the maximum probable loss, from third party claims  for death, bodily injury or property damage resulting from launch activities. 

The maximum insurance that a private operator is required to take out for the aggregate of all third party claims arising out of a particular launch is the lesser of $500 million or the maximum liability insurance available in the world markets at a reasonable price The Government is named as an insured party in the policy.  

To the extent that insurance is not available to cover third party claims due to policy exclusions, the Government may provide for payment of such excluded claims without regard to such limitations

Third party claims exceeding the insured amount would be covered by the US Government up to $1.5 billion (except in cases where the damage results from the wilful misconduct of the licensee).

Responsibility for claims in excess of $1.5 billion would revert to the licensee.

The licensee is also required either to obtain liability insurance or to demonstrate financial responsibility, in an amount sufficient to compensate the maximum probable loss, from the aggregate of all US Government claims  made against any person for loss or damage to US  Government property arising out of a particular launch.  This insurance is limited to the lesser of $100 million or the maximum insurance available on the world market at a reasonable cost.

The Government determines the maximum probable loss in all the above cases.  There are annual reviews of the above amounts to conform to current liability expectations and availability of insurance on world markets.

These insurance provisions  are accompanied by a requirement on the licensee to enter into reciprocal waivers of claims  with contractors, subcontractors and customers. The US Government enters into similar reciprocal waivers of claims with licensees and others for property damage, injury or death  up to the extent of the insurance or financial responsibility. (Section 16 of the 1988 Amendments) 

IV  Other Countries
Argentina

 National Decree No. 995/91 on Creation of the National Commission on Space Activities. 
The Decree establishes the National Commission on Space Activities. It does not establish a detailed licensing system or insurance regime but the Commission is authorised , inter alia,  to draw up agreements with private entities and to  coordinate activities of private institutions in relation to space activities (Article 3 (f) & (h)).

Brazil

 Administrative Edict No. 27 (2001) and Regulations on Procedures  and on Definition of Necessary Requirements for the Request, Evaluation, Issuance, Follow-Up and Supervision of Licenses for Carrying Out Launching Space Activities in the Brazilian Territory 

The Regulations empower the Brazilian State Agency to licence space launching and follow-up activities from Brazil on conditions to be determined 

(Articles 1 & 2).  Licensees are required to purchase insurance to cover third party damages, according to the degree of risk of the activities, to the value established by the Agency ( Article 9).

Canada                 

At present, Canada has no laws or regulations requiring insurance related to space activities. Industry Canada, the entity, responsible for space regulatory activities, is currently studying the development of a policy, and appropriate legislation if necessary, on cost recovery for damage that may be caused by private Canadian space activities, taking into account the implications of the Outer Space Treaty and the Liability Convention.   

Chile

Supreme Decree No. 338 (August 2001)on the Establishment of a Presidential Advisory Committee known as the Chilean Space Agency.

The Agency is entrusted with the task, inter alia,  of proposing legislation to establish an institutional framework for development of space activities. No specific mention is made of licensing private activities or insurance.

Hong Kong (China)
Hong Kong Special Administrative Region Outer Space Ordinance of 1997, as amended in 1999.

The Chief Executive of Hong Kong may grant licences in respect of space activities.(Section 5).

The terms of a licence may require the licensee to insure itself against liability incurred in respect of damage or loss suffered by third parties,in Hong Kong  or elsewhere, as a result of the authorised activities (Section 6(2)(f)).

India

Norms, Guidelines and Procedures for Implementation of the Policy Framework for Satellite Communications in India

India has not yet adopted  special space legislation governing private space activities. The Government has, however,  issued  the above Norms, Guidelines and Procedures, which have the force of law until legislation is adopted, by Parliament . They are “stop-gap” arrangements which provide only limited control over private sector activities. 

They authorise the Department of Space to issue licenses for establishment and operation of Indian satellite systems to ensure that the systems will operate in accordance with the Outer Space Treaty and other associated treaties. There is only a limited reference to the issue of indemnity and insurance, which is dealt with by way of requiring information about arrangements for third party liability insurance.  

It is understood that the terms applicable to private launch activities depend on the agreements between the Government and the private operators in each case, and the terms may vary from one licence to another. Present practice is that a licensee is required to take out both FIRST party and THIRD party insurance in respect of launches.

The amount of a first party insurance is for 20% of the total cost of the launch. The cost of a normal private launch is INR 4000 million (or approximately US$ 90 million).

The amount of third party liability insurance is normally USD 100 million. The Government is added as an insured party to the policy.

The above insured  amounts could differ in the actual licence agreements, which will also determine whether, in each case, the private operator is required to indemnify the Government against third party claims in excess of the insured amount.

Japan

 Law Concerning the National Space Development Agency of Japan”, 1969, as amended.

The Agency has been renamed “The Japanese Aerospace Exploration  Agency”.

Chapter III-2 of the Law relates to compensation for damages due to the launch of artificial satellites. Article 24bis 1& 2 (“Conclusion of Insurance Contracts”) provides that the Agency shall not launch a satellite until it has entered into an insurance contract securing such amount as is necessary to compensate for damages incurred by others as a result of the launch. The amount of the insurance shall be determined by the competent Ministry  for such amount as is appropriate from the viewpoint of the protection of victims.

Republic of Korea

Korea has not yet enacted a law to regulate or licence public or private space activities. So far Korea has used  the commercial satellite launch services  of other nations.  Generally the damage or risks related to the launching are covered by private insurance contracts, and the  amounts of the insurance cover vary case by case.  The enactment of a space law, including liabilities under the Liability Convention, is under active study.  
 

Malaysia                      

No specific space legislation has yet been enacted but there are laws including a Communication and Multimedia Act which apply to space activities to some extent. .  There is a National Space Agency of Malaysia, and the country owns communications satellites with private sector participation

It is understood that the Government has concluded bilateral agreements with private operators pursuant to which the operators agreed to indemnify the Government against any liability for damage, and required the operators to take out insurance in which the Government is included as an insured party.

South Africa

Space Affairs Act, 1993

 The Act provides for a licensing system for launches and other space activities. The South African Council for Space Affairs determines the licence conditions, taking into account, inter alia,  the international obligations of the Republic (Article 11). 

The conditions of a licence may include those relating to the liability of the licensee for damages and the liability of the licensee resulting from treaties ratfified by South Africa. Compulsory insurance is not explicitly mentioned, but the licence may require the licensee to give security to meet obligations incurred by it for damages, and this could include an insurance requirement. In effect, the liability to be passed on to the private licensee is determined by the Council on a case-by-case basis (Article 14(1) & (2).

In practice, it is understood that  parties requesting licences, including overseas entities using  South African facilities, are expected to take out insurance. The amounts of the insurance are not compulsory,  although an amount of US$ 100 million was set in one case. 
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